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DIGEST 

1 .  Protest that solicitation should have provided for a 
firm, fixed-price contract is denied where there is no 
evidence that the agency's choice of procurement method was 
unreasonable. 

2. Protest that labor hour quantity estimates in 
solicitation for repairs are defective because the agency 
will not guarantee that it will order that number of labor 
hours is denied where there is no evidence that the 
estimates are not based on the best information available to 
the agency and estimates by their nature are speculative and 
to be used for purposes of evaluation, not as a guarantee as 
to what services will be ordered during the term of the 
contract. 

DECISION 

The Saxon Corporation protests the Air Force's use of other 
than a firm, fixed-price contract for repair services for 
ground support equipment at Kelly Air Force Base, Texas, 
under request for proposals (RFP) Nos. F41608-R-6264, 
F41608-88-R-6265, F41608-88-R-6266, F41608-88-R-6267, and 
F41608-88-R-7583. Saxon also complains about the solicita- 
tions estimates of the labor hours required and urges that 
information provided to it by the agency in response to a 
written request to the contractinq officer be given to all 
offerors. 

We deny the protests. 

The RFP required offerors to propose a separate firm-fixed- 
price for the "teardown" or partial disassembly and analysis 
of each of the various items of qround support equipment. 
Offerors were also to propose one fixed hourly rate for 
performing all the repairs identified during the teardown 
and authorized by the contracting officer. The solicitation 



conta ined  estimates of t h e  hours  t h a t  would be requi red  t o  
r e p a i r  a l l  of t h e  items of equipment fo r  each of t h e  base 
and opt ion  years .  The actual r e p a i r  work is  t o  be performed 
under c o n t r a c t  mod i f i ca t ions  t o  which t h e  government and t h e  
c o n t r a c t o r  agree  as t o  t h e  number of labor  hours  requi red  
f o r  t h e  p a r t i c u l a r  r e p a i r  job. The p r i c e  is then  t o  be s e t  
by p r i c i n g  t h o s e  hours  a t  t h e  hourly r a t e  set  i n  t h e  
c o n t r a c t .  Award was t o  be made t o  t h e  o f f e r o r  with t h e  
lowes t  eva lua ted  t o t a l  p r i c e  inc luding  t h e  p r i c e s  bid f o r  
t h e  teardown and t h e  l a b o r  hour p r i c e  f o r  r e p a i r s .  

Saxon argues  t h a t  a f i rm,  f ixed -p r i ce  type c o n t r a c t  is most 
s u i t a b l e  for  bo th  t h e  teardown and t h e  r e p a i r  a s p e c t s  of 
t h i s  requirement. According t o  Saxon, since t h e  equipment 
covered by t h i s  c o n t r a c t  has been se rv iced  f o r  a number of 
y e a r s ,  t h e  agency has a clear record of t h e  r e p a i r  require-  
m e n t s .  The p r o t e s t e r  p o i n t s  t o  t h e  es t imated  q u a n t i t i e s  of 
l a b o r  hours t h e  agency e s t a b l i s h e d  i n  t h e  RFP f o r  r e p a i r  of 
t h e  equipment as evidence t h a t  t h e  A i r  Force is aware of t h e  
volume of work requi red .  Add i t iona l ly ,  according t o  t h e  
p r o t e s t e r  who has  been t h e  incumbent on similar r e p a i r  
c o n t r a c t s  a t  Kel ly  Air  Force Base, t h e  agency has i n  t h e  
p a s t  negot ia ted  a f i x e d  number of hours  f o r  t h e  r e p a i r  of a 
number of i d e n t i c a l  i t e m s  of equipment. The p r o t e s t e r  
b e l i e v e s  t h i s  is  f u r t h e r  evidence of t h e  agency's a b i l i t y  t o  
produce r ea l i s t i c  estimates of t h e  probable  c o s t  of 
performance s o  t h a t  a f i rm,  f ixed -p r i ce  c o n t r a c t  can be used 
f o r  both p o r t i o n s  of t h e  r equ i r emen te l /  F i n a l l y ,  Saxon 
c h a r a c t e r i z e s  t h e  s o l i c i t a t i o n  as one-for a t i m e  and 
materials o r  l abor  hours  c o n t r a c t  wh ich ,  according t o  
Federa l  Acqu i s i t i on  Regula t ion  (FAR) S 16.601 ( b ) ,  may o n l y  
be used when it is not  p o s s i b l e  t o  estimate a c c u r a t e l y  t h e  
e x t e n t  o r  d u r a t i o n  of t h e  work o r  t o  a n t i c i p a t e  c o s t s  with a 
reasonable  deg ree of confidence.  

The A i r  Force d i s a g r e e s ,  s t a t i n g  t h a t  t h e  r e p a i r  h i s t o r y  is 
i n s u f f i c i e n t  t o  u s e  a f i rm,  f ixed -p r i ce  type  contract  f o r  
t h e  r e p a i r  p o r t i o n  of t h e  requirement.  

W e  t h i n k  t h a t  t h e  u s e  of o t h e r  t han  a f i rm,  f ixed -p r i ce  
c o n t r a c t  was v a l i d  here .  While we recognize t h a t  g e n e r a l l y  
f ixed-price  c o n t r a c t s  are more advantageous t o  t h e  
government than  cos t -  reimbur sement  type  c o n t r a c t s ,  Southwe s t  
Marine, Inc. ,  B-204136, J u l y  20 ,  1982, 82-2 C P D  11 6 b ,  such 
c o n t r a c t s  are only s u i t a b l e  when they  a r e  reasonably 
d e f i n i t e  s p e c i f i c a t i o n s ,  performance u n c e r t a i n t i e s  can b e  
i d e n t i f i e d  and reasonable  estimates of t h e i r  c o s t  impact 

1 /  I t  is c l e a r  t h a t  t h e  teardown p o r t i o n  of t h e  requirement 
was s o l i c i t e d  on a f ixed -p r i ce  b a s i s .  
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made. - See FAR S 1 6 . 2 0 2 .  I n  t h i s  r e g a r d ,  we w i l l  n o t  
d i s t u r b  a n  a g e n c y ' s  d e t e r m i n a t i o n  as t o  what procurement  
t y p e  b e s t  s u i t s  i ts needs u n l e s s  i t s  judgment is c l e a r l y  
un reasonab le .  Southwest  Marine, Inc .  , B-204136,  supra .  

The agency s t a t e s  t h a t  it d i d  n o t  choose t o  u s e  a f i r m ,  
f i x e d - p r i c e  c o n t r a c t  f o r  t h e  actual r e p a i r  work because it 
c o u l d  n o t  a c c u r a t e l y  estimate t h e  amount of r e p a i r  work 
r e q u i r e d  f o r  each  i t e m  o r  a n t i c i p a t e  t h e  c o s t s .  The A i r  
Force states t h a t  w h i l e  it d i d  have some h i s t o r i c a l  d a t a  o n  
s e v e r a l  items of equipment  t h a t  have been r e p a i r e d  
r e p e a t e d l y ,  t h a t  d a t a  h a s  been g e n e r a t e d  a lmos t  e x c l u s i v e l y  
under  p r i o r  Saxon c o n t r a c t s ,  most of which were under t h e  
same format  as used here. The agency a r g u e s  t h a t  r e p a i r  
d a t a  g e n e r a t e d  by one c o n t r a c t o r  does  no t  n e c e s s a r i l y  c a r r y  
ove r  t o  f u t u r e  c o n t r a c t s  t h a t  may be performed by d i f f e r e n t  
f i r m s .  I n  sum, it is t h e  a g e n c y ' s  view t h a t  f o r  t h e  
m a j o r i t y  of t h e  s c o r e s  of i n d i v i d u a l  i t e m s  which may need t o  
be r e p a i r e d  it d o e s  no t  have s u f f i c i e n t  d a t a  on t h e  t y p e s  
and e x t e n t  of t h e  r e p a i r s  t h a t  w i l l  be needed t o  s o l i c i t  a 
f i r m ,  f i x e d - p r i c e  c o n t r a c t .  

The r eco rd  shows t h a t  it is no t  p o s s i b l e  t o  know t h e  exact 
number of h o u r s  and t y p e s  o f  materials needed t o  r e p a i r  e a c h  
o f  t he  w e l l  ove r  1 0 0  d i f f e r e n t  items covered  by t h e  c o n t r a c t  
u n t i l  t h e  p a r t i c u l a r  i t e m  is  d i sa s sembled  and i n s p e c t e d  and 
t h e  n a t u r e  of t h e  problem d iagnosed .  While it may be ,  as 
t h e  p r o t e s t e r  a r g u e s ,  p o s s i b l e  t o  p r e d i c t  g e n e r a l l y  t h e  
number of  h o u r s  of r e p a i r  a p a r t i c u l a r  i t e m  w i l l  need, t h e  
agency does  n o t  be l ieve- -and  w e  have no b a s i s  upon which t o  
d i s a g r e e - - t h a t  e x c e p t  f o r  a f e w  of  t h e  many items, t h a t  s u c h  
p r e d i c t i o n s  are n o t  s u f f i c i e n t l y  accurate t o  p r o v i d e  t h e  
b a s i s  f o r  a f i x e d  r e p a i r  p r i c e  t o  c o v e r  a l l  r e p a i r  
e v e n t u a l i t i e s .  The p r o t e s t e r  i n s i s t s  t h a t  t h e  a v a i l a b l e  
h i s t o r i c a l  r e p a i r  data  is s u f f i c i e n t ,  b u t  w e  do n o t  t h i n k  
t h a t  under t h e  c i r c u m s t a n c e s  where such a l a r g e  number of  
r e p a i r a b l e  items are concerned t h e  p r o t e s t e r ' s  rather 
g e n e r a l  o b j e c t i o n s  s u p p o r t  a c o n c l u s i o n  t h a t  t h e  a g e n c y ' s  
judgment i n  s e l e c t i n g  t h e  c o n t r a c t  format  was c l e a r l y  
un reasonab le .  - See Southwes t ,  I n c .  , B-204136,  supra. 

Fur the r ,  we do n o t  b e l i e v e  t h a t  t h e  f i x e d - p r i c e  c o n t r a c t  
f o r m a t  urged by t h e  p r o t e s t e r  would enhance c o m p e t i t i o n .  
F i r s t ,  no o t h e r  o f f e r o r  h a s  complained abou t  t h e  
s o l i c i t a t i o n .  Second, it a p p e a r s  t o  u s  t h a t  Saxon, as t h e  
incumbent on a number of s imilar  r e p a i r  c o n t r a c t s ,  would 
have  under a f i x e d  p r i c e  fo rma t  a s i g n i f i c a n t  advan tage  as 
it would be a b l e  t o  u s e  i t s  experience i n  p ropos ing  a more 
accurate f i x e d  p r i c e  t h a n  would nonincumbent o f f e r o r s  who 
would have t o  r e l y  s o l e l y  on t h e  a c c u r a c y  of t h e  
government s estimates. 

3 B - 2 3 2 6 9 4 ,  B-2: 171 5 ,  B-232716,  B-232732,  B-232833 



Saxon f u r t h e r  complains t h a t  it is u n f a i r  f o r  t h e  agency t o  
"disavow" t h e  accuracy of t h e  es t imated  q u a n t i t i e s  set f o r t h  
i n  t h e  s o l i c i t a t i o n .  The p r o t e s t e r  claims t h a t  it is  
somehow improper f o r  t h e  agency t o  warn o f f e r o r s  t h a t  t h e  
estimated r e p a i r  hours  set f o r t h  i n  t h e  s o l i c i t a t i o n  are not 
guaranteed and t h a t  there is  no assurance t h a t  r e p a i r s  w i l l  
be ordered on a l l  of t h e  many items l i s t e d .  I n  t h i s  regard,  
t h e  p r o t e s t e r  demands t h a t  t h e  agency e s t a b l i s h  how it 
calculated t h e  estimate and assure o f f e r o r s  t h a t  it in tends  
t o  r e l y  on t h a t  estimate. 

F i r s t ,  t h e  p r o t e s t e r  seems t o  be ob jec t ing  t o  t he  u s e  of 
estimates a t  a l l .  The agency i s  merely p rope r ly  po in t ing  
o u t  t h a t  t h e  f i g u r e s  i n  t h e  s o l i c i t a t i o n  are only estimates 
f o r  eva lua t ion  and proposa l  purposes  and t h a t  t h e  c o n t r a c t o r  
i s  ob l iga t ed  t o  perform the  actual number of r e p a i r  hours  
needed dur ing  t h e  term of t h e  c o n t r a c t .  There is, of 
course ,  nothing improper o r  misleading i n  t h i s .  

A s  f a r  as t h e  accuracy of t h e  estimates is concerned, w e  
have he ld  t h a t  when t h e  government s o l i c i t s  o f f e r s  on t h e  
basis of e s t ima ted  q u a n t i t i e s  t o  be used over a given 
pe r iod ,  t h e  estimates m u s t  be compiled from t h e  best 
informat ion  a v a i l a b l e .  They m u s t  be a reasonably accurate 
r e p r e s e n t a t i o n  of t h e  a n t i c i p a t e d  needs, a l though there  is 
no requirement t h a t  t hey  be a b s o l u t e l y  c o r r e c t .  Dynalectron 
Corp., 65 Comp. Gen. 92 (19851, 85-2 C P D  11 634 a f f ' d  on 
r e c o n s i d e r a t i o n ,  65 Comp. Gen. 558 (1 9861, 86-1CPD11452. 

The Air  Force ma in ta ins  t h a t  it has used t h e  best h i s t o r i c a l  
in format ion  avai lable  t o  es tabl ish t h e  estimates. The 
agency s ta tes  t h a t  it reviewed t h e  m i l i t a r y  s p e c i f i c a t i o n s ,  
t e c h n i c a l  o r d e r s ,  p a s t  h i s t o r y ,  personnel  knowledge and 
o t h e r  suppor t ing  documentation t o  a r r i v e  a t  a reasonable  
average amount of l a b o r  hours t h a t  w i l l  be needed f o r  t h e  
r e p a i r s .  I t  s t ands  by the  hours l i s t e d  as accurate 
estimates b u t  no t  as  guaranteed hours. Saxon o f f e r s  no 
evidence t o  suppor t  i ts  a l l e g a t i o n  t h a t  t h e  A i r  Force used 
i n c o r r e c t  d a t a  i n  c a l c u l a t i n g  t h e  estimates o r  t h a t  t h e r e  
i s  anything else wrong wi th  t h e  estimates. W e  f i nd  nothing 
i n  t h i s  record upon which t o  base a conclus ion  t h a t  t h e  
estimates are improper. 

Saxon a l s o  a rgues  t h a t  cop ie s  of a c o n t r a c t i n g  o f f i c e r  
l e t t e r  t o  it da ted  September 16 should have been provided t o  
a l l  o f f e r o r s .  The l e t t e r  s t a t e d ,  among o t h e r  t h i n g s ,  t h a t  
t h e  agency does not guarantee  t h a t  it w i l l  o rde r  any 
p a r t i c u l a r  number of r e p a i r  hours  o r  t h a t  dur ing  c o n t r a c t  
performance a f i x e d  p r i c e  w i l l  n e c e s s a r i l y  be ass igned  t o  
c e r t a i n  repea ted  r e p a i r s  as has  been done i n  t h e  p a s t .  
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Apparen t ly ,  under  p r e v i o u s  c o n t r a c t s ,  a f i x e d  p r i c e  f o r  some 
r e p a i r s  of p a r t i c u l a r  items of equipment was n e g o t i a t e d  by 
Saxon and t h e  agency f o r  equipment items r e q u i r i n g  f r e q u e n t  
r e p a i r .  The agency r e p o r t s  t h a t  it has  provided  c o p i e s  of 
t h e  l e t t e r  t o  a l l  o f f e r o r s  a l t h o u g h  it claims t h a t  t h i s  was 
unnecessa ry  s i n c e  t h e  l e t t e r  o n l y  o u t l i n e d  o p e r a t i n g  
p r o c e d u r e s  t h a t  t h e  agency h a s  been us ing  f o r  y e a r s  and t h a t  
are c o n s i s t e n t  w i th  t h e  terms of t h e  RFP. The p r o t e s t e r ,  
however, a r g u e s  t h a t  r e l e a s i n g  c o p i e s  of t h e  l e t t e r  a f t e r  
t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of o f f e r s  is n o t  s u f f i c i e n t  
since o f f e r o r s  were n o t  s u b m i t t i n g  p r o p o s a l s  on an e q u a l  
b a s i s .  W e  f i n d  t h a t  s i n c e  Saxon r e c e i v e d  t h e  l e t t e r  p r i o r  
t o  t h e  c l o s i n g  d a t e ,  it w a s  n o t  p r e j u d i c e d  by t h e  a g e n c y ' s  
f a i l u r e  t o  p r o v i d e  c o p i e s  of t h e  l e t t e r  t o  t h e  o t h e r  
o f f e r o r s .  In any e v e n t ,  w e  a g r e e  w i t h  t h e  agency t h a t  t h e  
l e t te r  m e  re 1 y re  it e r a t  e s t h e  g ove r nmen t ' s pos it i o  n 
conce rn ing  e s t i m a t e d  q u a n t i t i e s  and gua ran teed  hour s  which 
shou ld  be clear from t h e  s o l i c i t a t i o n  terms. 

F i n a l l y ,  as t h e  p r o t e s t e r  n o t e s ,  t h e r e  is some doub t  as t o  
whether t h e  agency h a s  p r o p e r l y  c h a r a c t e r i z e d  t h e  r e p a i r  
p o r t i o n  of t h e  RFP a s  con templa t ing  t h e  award of a 
" requ i r emen t s  c o n t r a c t . "  The RFP scheme of u s i n g  c o n t r a c t  
m o d i f i c a t i o n s  f o r  e a c h  r e p a i r  j o b  t o  be p r i c e d  acco rd ing  t o  
a l a b o r  rate set  by t h e  c o n t r a c t  w i th  reimbursement f o r  
materials a t  c o s t s  seems t o  f i t  w i t h i n  t h e  d e f i n i t i o n  of a 
t i m e  and m a t e r i a l s  c o n t r a c t  o r  se t  f o r t h  a t  FAR § 16.601. 
I n  any e v e n t ,  t h e  u s e  of a t i m e  and materials fo rma t  would 
be p rope r  h e r e  where it was n o t  p o s s i b l e  t o  a c c u r a t e l y  
estimate t h e  e x t e n t  of t h e  work r e q u i r e d .  See C o n s o l i d a t e d  
S e r v i c e ,  Inc .  o f  C h a r l e s t o n ,  B-199407, Sep t .  2 1 ,  1981, 81-2 
CPD 11 228. W e  t h i n k  t h a t  t h e  agency shou ld  review t h i s  
matter and i f  it c o n c l u d e s  t h a t  a t i m e  and materials t y p e  
c o n t r a c t  is con templa t ed  it s h o u l d  execute t h e  d e t e r m i n a t i o n  
and f i n d i n g s  s p e c i f i e d  by FAR § 16 .601(c )  and amend t h e  
s o l i c i t a t i o n  t o  i n c l u d e  t h e  c e i l i n g  p r i c e  f o r  t h e  r e p a i r  
p o r t i o n  of t h e  c o n t r a c t  as a l s o  r e q u i r e d  by FAR § 1 6 . 6 0 1 ( c ) .  

- 

ames F. Hinchdan 
Counse l  
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